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The article analyses the EU and European Economic Area (EEA) Member States’ leeway under the state aid rules in Article 107 Treaty on the
Functioning of the European Union (TFEU) and Article 61 EEA Agreement regarding the use of tax incentives ro promote the green transition for
which they currently have a more significant amount of discretion than before for doing so. There is an increased focus on the environment in the EU
and the EEA, and the analysis proves that this would most likely entail that some tax incentives that would have been considered as unlawful
under Article 107 TFEU/Article 61 EEA Agreement only a few years ago would currently be considered as compatible with the state aid rules.
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I INTRODUCTION

This article analyses to what extent the state aid rules in the
Treaty on the Functioning of the European Union (TFEU)1
and the European Economic Area (EEA) Agreement2 place
any restrictions on a Member States’ possibility to use tax
incentives® to promote the green transition. If so, has there
been a movement in the EU and the EEA towards accept-
ing tax incentives promoting the green transition as lawful
under Article 107 TFEU and Article 61 EEA??

In 2015, 196 countries around the world adopted the
historic Paris Agreement’ thereby agreeing to reduce
global warming and build resilience to climate change.6
Its overall goal is to limit global warming to no more than

1.5 degrees Celsius. To achieve this by 2030, countries
must reduce emissions by at least 45% compared to 2010
levels and reach ‘net zero’’ by 2050.% Like the UN, the
EU has set out ambitious targets in an attempt to effec-
tively address climate change and foster a cleaner environ-
ment, aiming for a 55% reduction in greenhouse gas
emissions by 2030, and to become a climate-neutral con-
tinent by 2050.

To achieve the net-zero goal, there are several policy
instruments available, and tax incentives may be one of
those available to support the ‘complete transformation of
how we produce, consume, and move about” that is
needed.'® This transformation will be expensive with
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> Sees. 1.2 for a brief explanation of term ‘tax incentives’.
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Article 107 TFEU and Art. 61 EEA stipulate the test for state aid in the EU and EEA, respectively. Although there are some differences in the wording of Art. 107 TFEU

and Art. 61 EEA, the state aid rules in the TFEU and the EEA Agreement are substantially the same. There are, however, some procedural differences, but this will not be
discussed in this article. In the following, it will only refer to the state aid rules in the TFEU insofar as there are no differences between the state aid rules in the TFEU and

the EEA Agreement.
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https://www.un.org/en/climatechange/net-zero-coalition# (accessed 1 Sep. 2024).

The Paris Agreement is a legally binding international treaty on climate change. It was adopted by 196 Parties at the UN Climate Change Conference (COP21) in Paris,

‘Net zero’ means cutting greenhouse gas emissions to as close to zero as possible with any remaining emissions reabsorbed from the atmosphere by oceans and forests, for

See https://www.un.org/en/climatechange/net-zero-coalition for a simplified explanation of the concept of ‘net zero’ (accessed 1 Sep. 2024).

See European Commission, Directorate-General for Taxation and Customs Union (2021). Taxation in Support of Green Transition: An Qverview and Assessment of Existing Tax Practices

t0 Reduce Greenbouse Gas Emissions: final report, 17 Publications Office, https://data.europa.eu/doi/10.2778/343194 s. 2.1 for a high level overview (accessed 1 Sep. 2024).
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one estimate suggesting that the EU will need approxi-
mately EUR twenty-two trillion in investments from the
private sector between 2021-2050 to achieve the goals of
the green transition.'" There are some estimates that only
about 17-20% of this will come from public spending.'”
Others argue that the public-private ratio may be closer to
1:4 with some variation between eastern and western
European countries.'”> ‘Even without a precise number,
most policymakers believe a “lion’s share” of the invest-
ment must come from the private sector’.! 1

A considerable number of articles and books have been
written about the interaction between tax incentives and
the state aid rules in the TFEU. See for examples, P.
Pistone & M. Villar Ezcurra eds, ‘Energy Taxation,
Environmental Protection and State Aids: Tracing the
Path from Divergence to Convergence’ (2016) with a
detailed analysis of tax incentives aimed at environmental
protection and state aid. See #/so Edoardo Traversa, “Tax
incentives and territoriality within the European Union:
balancing the internal market with the tax sovereignty of
member states’, World Tax Journal October 2014, page
321; Wolfgang Schon, ‘Taxation and State Aid Law in the
European Union’, Common Market Law Review, Vol. 36,
No. 4, 1999, pages 911-936, and Isabelle Richelle,
Wolfgang Schon, and Eduardo Traversa (Eds), State Aid
Law and Business Taxation, Springer, 2016.

Further, a substantial number of articles and books have
been written about green taxation. See for example, P.
Pistone & M. Villar Ezcurra eds, ‘Energy Taxation,
Environmental Protection and State Aids: Tracing the
Path from Divergence to Convergence’ (2016) that cover
issues related to green taxation in addition to tax incen-
tives and state aid.

Although a considerable amount of literature has been
written on green taxation and the interaction between tax
incentives and state aid, this issue still needs to be ana-
lysed. This applies because there has been and is an
increasing focus on sustainability and the environment,
including the green transition, in EU in the later years.
Hence, it is interesting to see whether this latest

development influences the interpretation of whether a
domestic tax incentive is considered as lawful under

Article 107 TFEU.

2  Tax INCENTIVES'®

The drafting and design of tax incentives varies consider-
ably and, further, tax incentives can be introduced for a
range of reasons. For example, they can be used to pro-
mote certain activities, sectors, or investments in public
goods or in specific geographic locations. Further, tax
incentives can be ‘used to address certain market failures
and encourage investments that bring positive spillovers
to the rest of the economy’.!” Hence, they may be used to
promote and attract economic activity in their jurisdic-
tions such as, for example, research and development
(R&D) and innovation, in high-technology industries, or
to support the green transition.'® Such encouragement
may be given both in the form of beneficial tax treatment,
e.g., in the form of a lower tax rate or a lower tax base, or
a more burdensome tax treatment in the form of, e.g.,
higher tax rates and/or a higher tax base.

Furthermore, tax incentives can also be used to attract
foreign direct investment (FDI). This represents a key
source of external finance for development that can bring
capital, technology, and know-how to the jurisdiction.
These can bring positive spillovers to the domestic econ-
omy in certain circumstances. '’

A common definition of ‘tax incentives’ is something
similar to this: ‘A tax incentive is a government measure
that is intended to encourage individuals and businesses
to spend money or to save money by reducing the amount
of tax that they have to pay’.”’ In the author’s view,
however, it is not necessary to have a strict definition of
the term for analysing to what extent the state aid rules in
the TFEU and the EEA Agreement put any restrictions on
a Member States’ possibility to use tax incentives to
promote the green transition. The evaluation of their
compatibility with EU and EEA law is, in any case, a
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13
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The OECD has an Investment Tax Incentives Database (ITID) that provides insights into tax incentives in fifty-two emerging and developing economies, including how

incentives are designed and granted to investors, https://stats.oecd.org/Index.aspx?DataSetCode=RDTAX (accessed 1 Sep. 2024).
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' Ibid.

OECD, Tax Incentives and the Global Minimum Corporate Tax: Reconsidering Tax Incentives after the GloBE Rules, OECD Publishing, Paris 11 (2022), https://doi.org/10.1787/

* TAX INCENTIVE definition and meaning | Collins English Dictionary (collinsdictionary.com) (accessed 1 Sep. 2024).
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case-by-case evaluation for which the facts and circum-
stances of the tax incentive must be evaluated against the
EU and EEA law. Hence, a general definition itself is not
decisive.

When discussing using tax incentives to promote the
green transition, it is important to take into account that
some are of the opinion that {tlax incentives are but
one — and probably the least important — instrument to
further environmentally beneficial behaviour and deci-
sions. The existing theoretical and empirical literature
suggests that fiscal incentives, in particular grants, direct
subsidies, and preferential loans, are more prevalent than
tax incentives’.”! Although tax incentives are likely not
the key driver to the green transition, it may be one out of
more instruments that can be used to achieve the Paris
Agreement’s goal to limit global warming to 1.5 degrees
and reach ‘net zero’ by 2050.”” Further, although the
effect of tax incentives is disputable, [Tlax incentives
are widely used among developed and developing econo-

mies to promote and attract economic activity in their
)23

jurisdictions’.

Under the analysis of the use of tax incentives to pro-
mote the green transition, it is necessary to briefly com-
ment on ‘green taxation’. This is often referred to as the
imposition of taxes and other fees on activities, products, or
services that harm the environment (and thus the opposite
of tax incentives to some extent). The purpose of green
taxation is to generally encourage individuals and busi-
nesses to adopt environmentally friendly practices, reduce
waste and pollution, promote sustainable development, and
mitigate climate change. Green taxes may be applied to
various sectors including energy, transportation, waste dis-
posal, and agriculture, among others. Examples of them
include taxes on carbon emissions, plastic bags, and landfill
waste as well as incentives for renewable energy and energy-
efficient technologies. Hence, the term ‘green taxation’ is
relatively broad and may cover not only direct taxation but
also indirect taxation and duties.”*

The scope of this article limits the possibility of dis-
cussing all aspects of using taxes to promote the green
transition. The article aims at tax incentives and not on
the imposition of taxes and other fees.? Hence, green
taxation is thus beyond the scope of this article and will
not be further analysed.

Intertax

3 OUTLINE

This article is organized as follows. In section 2, there is
an explanation of the term ‘tax incentives’ in this article to
ensure that the author and the reader are in agreement
regarding the understanding of the scope of the article.
Further, section 4 analyses the potential limitation that
follows from the state aid rules in the TFEU, including
whether there has been a shift in direction of more accep-
tance for using tax incentives to promote the green transi-
tion. The final section of this article is section 5 that
comments on what may be expected in the future regard-
ing whether there has been a movement in the EU and the
EEA towards accepting tax incentives promoting the
green transition as lawful under Article 107 TFEU and
Article 61 EEA.

4 EU/EEA LAwW

4.1 Introduction

The issue of the interaction between EU/EEA law and
domestic tax incentives rules may be analysed from var-
ious angels. The four fundamental freedoms, the state aid
rules, and the EU Code of Conduct (business taxation)26
are all relevant to consider.”” There is an overly wide
range, however, for this article to analyse tax incentives
aimed at promoting the green transition in relation to
these three sets of rules. It will instead focus on the
interaction with state aid rules only. In a communication
from the Commission from 2022 C(2022) 481 Guidelines
on state aid for climate, environmental protection and
energy 2022, it highlighted that the ‘{s}tate aid rules in
particular, has an important role to play in enabling and
supporting the Union in fulfilling its Green Deal policy

» 28

objectives

Section 4.2.1 to section 4.2.4 briefly examine the basic
framework for state aid under EU law, including the later
development of the framework. The aim of these sections
is to be able to analyse whether the later development of
the state aid framework entails that the Member States
have been granted more discretion for implementing
domestic tax incentives with the aim to promote the
green transition.

21
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Supra n. 17, s. 2.1 para. 6.

https://taxation-customs.ec.europa.eu/green-taxation-0_en (accessed 1 Sep. 2024).

https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/code-conduct-group.

European Commission, supra n. 10. Taxation in Support of Green Transition, supra n. 10, at 51.

See https://www.un.org/en/climatechange/net-zero-coalition for a simplified explanation of the concept of ‘net zero’ (accessed 1 Sep. 2024).

For an informative overview of the EU and green taxation, see https:/taxation-customs.ec.europa.eu/green-taxation-0_en with further references (accessed 1 Sep. 2024).

See Yvette Lind, The Fundamentals of Tax Incentives, Skatterett 2023 15-38 (s. 3.3) for a high-level overview of the interaction between domestic tax incentives and the

limitation that follows from EU law,https://doi-org.ezproxy.library.bi.no/10.18261/skatterett.42.1.3 (accessed 1 Sep. 2024).
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4.2 State Aid

4.2.1 In General: When Is a Tax Incentive Aimed

at Promoting the Green Transition Lawful?

A company receiving government support in the form of a
tax incentive, for example, may gain a distortive advan-
tage over its competitors. Therefore, Article 107 TFEU
aid
justified.””?° Despite it generally being prohibited in

generally  prohibits  state unless exceptionally
Article 107 TFEU, in some circumstances, government
interventions are necessary for a well-functioning and
equitable economy. Therefore, the TFEU affords a greater
margin of freedom regarding a number of policy objec-
tives for which state aid can be considered compatible.’!
In relation to the question of using tax incentives to
promote the green transition, the question is whether
they promote policy objectives that are compatible with
the state aid rules.

Article 107 TFEU may be divided into three parts.
Paragraph (1) includes the general principle that state
aid is incompatible with the internal market. Article
107 (1) TFEU includes six conditions that must all be

met before state aid falls under paragraph (1):

1)
2

There must be an advantage conferred on the recipient.
The aid must be granted by a Member State or
through state resources.

(3) The recipient must be one or more undertakings
that carry out an economic activity.

(4) The measure must favour certain enterprises (be
selective).

The aid must

competition.

distort or threaten to distort

5)

(6) The aid must have an effect on inter-state trade.

There is extensive case law from the CJEU regarding these
SiX 1'equirements.?’2 In relation to tax incentives aiming at
accelerating the green transition, the selectivity require-
ment (number 4) is the most relevant one to discuss.
Article 107 (2) TFEU includes some exemptions from
the general principle in paragraph (1) and excludes some
forms of aid measures that will be deemed to be compa-
tible with the internal market. Further, paragraph (3) lists
types of cases for which the state aid may be deemed to be
compatible with the internal market.”> The six require-
ments included in Article 107(1) TFEU and the exemp-
tions in paragraphs (2) and (3) must all be interpreted on
an individual basis (i.e., on a case-by-case basis) to be able
to determine whether a tax incentive aiming at promoting
the green transition is contrary to the EU state aid rules.**
If a Member State wants to implement a new state aid
measure, Article 108(3) TFEU requires it to notify the
European Commission and to implement it only after its
approval.”” However, a general block exemption from the
state aid rules was implemented in 2008 and reformed in
2014°° and 2023 through Commission regulation (EU)
2023/1315 of 23 June 2023.°7 The
Regulation®® enables the Commission to adopt what is

Enabling

known as a General Block Exemption Regulation (GBER)
for state aid and declare certain categories of it to be
compatible with the internal market.”” The GBER allows
Member States to implement certain aid measures directly
with legal certainty without notifying the Commission
(and wait for an answer) when the benefits to society
outweigh the possible distortions of competition. As a
result of the GBER, more than 90% of all new state aid

29

State aid is defined as an advantage in any form whatsoever conferred by national public authorities to undertakings on a selective basis. Therefore, subsidies granted to
individuals or general measures open to all enterprises are not covered by this prohibition and do not constitute state aid (examples include general taxation measures or
employment legislation).

For a detailed analysis of the interaction between state aid rules and tax incentives, see Edoardo Traversa, «Tax Incentives and Territoriality Within the European Union: Balancing
the Internal Market With the Tax Sovereignty of Member States», World Tax J.1 321 (Oct. 2014), doi: 10.59403/mfddv0; Wolfgang Schén, «Taxation and State Aid Law in the
European Union», 36(4) Common Mket. L. Rev. 911-936 (1999), doi: 10.54648/239680, and State Aid Law and Business Taxation (Isabelle Richelle, Wolfgang Schon &
Eduardo Traversa eds, Springer 2016), hetps://doi-org.ezproxy.library.bi.no/10.1007/978-3-662-53055-9 (accessed 1 Sep. 2024).

https://competition-policy.ec.europa.eu/state-aid/overview_en (accessed 1 Sep. 2024).

There is a significant number of cases from the CJEU dealing with one or more of these six conditions. See e.g., Cases C-487/06 P, C-74/16, and C-203/16. The aim of this
article, however, is not to comprehensively analyse the scope of these six requirements, including their relevant case law, since there is not a single tax incentive i.e., analysed
in relation to the state aid rules but more tax incentives promoting the green transition in general.

Craig & de Burca, EU Law. Text, Cases and Materials 1164 (7th ed.).
However, TFEU Art. 107 (2) and (3) may only be applied by the EU Commission.

In addition to the material issues related to state aid, ‘enforcement of State Aid law is an essential part of a successful competition policy’. (Craig & de Burca, supra 33, at
911.) It is outside the scope of this article, however, to discuss these procedural and enforcement rules. For an overview of the state aid procedural and enforcement rules, see
e.g., Craig & de Burca, supra n. 33, s. 22.4 with further references.

Through Regulation (EU) No 651/2014 of 17 Jun. 2014.
This regulation is also applicable under the EEA Agreement.

Council Regulation (EU) 2018/1911 of 26 Nov. 2018 amending Regulation (EU) 2015/1588 on the application of Arts 107 and 108 of the Treaty on the Functioning of the
European Union to certain categories of horizontal state aid.

With these regulations, the Commission can declare specific categories of state aid compatible with the treaty if they fulfil certain conditions thus exempting them from the
requirement of prior notification and Commission approval.
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measures excluding crisis measures are now implemented
by Member States without the need for prior approval
from the Commission.*

In general, the ‘GBER is aimed at a wide range of aid
measures that are considered less problematic in competi-
tion terms, i.e., less distortive’. ! Twenty-six main areas of
aid are covered by it, including aid for environmental
protection and aid for research, development, and innova-
tion (RDI). Hence, the GBER is especially relevant in
relation to the question of the compatibility of domestic
tax incentives aimed at promoting the green transition in
relation to the state aid rules.

In the latter years, there was a process in the
Commission to amend and adjust the GBER to simplify
and speed up the support for the EU’s green and digital
transitions but, at the same time, protect equal opportu-
nities in the single market. The GBER’s targeted amend-
ment is aimed at making it easier for the Member States
to grant necessary support for key sectors in accordance
with the ‘Green Deal Industrial Plan for the Net-Zero
2 The GBER's by the
Commission were formally adopted 23 June 2023.%

The GBER update from 23 June 2023 entails that
more tax incentives with the aim to promote the green

Age targeted amendments

transition will be accepted compared to the situation
before June 2023. Hence, the Member States have greater
leeway for implementing tax incentives for promoting the
green transition than before. 4 However, it is important to
keep in mind that, if a state aid measure (e.g., a tax
incentive) does not meet the GBER criteria, it does not
mean that it is automatically incompatible with the EU
state aid rules. It only means that the measure must be
notified (prior to its implementation) to the Commission
that will then assess whether it can be approved under
other EU state aid rules. It can be deduced from Article
107 TFEU’s structure that its paragraph (3) introduces
the the of

possibility  for European Commission

Intertax

derogating, in certain specific cases, from the prohibition
of aid that would otherwise be incompatible under Article
107(1) TFEU.*

Under the discussion of state aid rules and whether
TFEU may limit the Member States in designing tax
incentives to promote the green transition, it is also
worth mentioning that there are various de minimis regula-
tions that are relevant to take into consideration.”® The
thresholds in the form of amount and other requirements
are different in the various de minimis regulations.47 If the
threshold for the de minimis rule is met, the aid is not
considered to be state aid under Article 107 TFEU et seq.48

4.2.2 TFEU Article 107(3)(C): Balancing Test

42.2.1 In General

In the situation when aid falls outside the GBER'’s scope,
new aid must be notified to the Commission for approval,
cf. Article 108(3) TFEU, and Member States must wait
for its decision before they can effectuate the measure.
New aid may be compatible with the internal market if
it falls under the scope of Article 107(3) TFEU which lists
some aid measures that may be considered compatible
under Article 107 TFEU. In relation to the question of
the leeway of Member States to implement tax incentives
to speed up the green transition, it is especially Article
107(3)(C) TFEU that is relevant. It holds that the
Commission may find aid measure compatible if it hap-
pens to ‘facilitate the development of certain economic
activities or of certain economic areas, where such aid does
not adversely affect trading conditions to an extent con-
trary to the common interest’, which is most relevant.*”

In order for the Commission to determine whether an aid
measure, for example, a tax incentive aimed at speeding up
the green transition, is compatible with Article 107(3)(C)
TFEU and thus is not prohibited under the TFEU as

40

42

43

47

48

State aid: Commission amends General Block Exemption rules (europa.eu) (accessed 1 Sep. 2024). Press release from 9 Mar. 2023. In relative terms, although more than
90% of all new state aid measures from the Member States are implemented under the GBER regulation, the amount of state aid under the GBER is often relatively small
compared to the remaining 10% of state aid i.e., notified and accepted by the Commission under TFEU Art. 107 which is often relatively sizable.

B. Pérez Bernabeu, REDEI Tax Incentives in the Eunropean Union and State Aid Rules, 54 Eur. Tax'n. 5 J Articles & Op. Pieces IBFD. s. 3.3 (2014), doi: 10.59403/2nafw4v
(accessed 23 May 2024).

COM/2023/62 final. A Green Deal Industrial Plan for the Net-Zero Age EUR-Lex — 52023DC0062 — EN — EUR-Lex (europa.cu) (accessed 1 Sep. 2024). See also state aid:
Commission amends General Block Exemption rules (europa.eu) (accessed 1 Sep. 2024). Press release from 9 Mar. 2023.

Commission Regulation (EU) 2023/1315 of 23 Jun. 2023 amending Regulation (EU) No 651/2014. Regulations — European Commission (europa.eu) (accessed 1 Sep.
2024).

It may be a bit overwhelming for the Member State to acquire sufficient knowledge for exactly seeing the leeway they have in relation to tax incentives aimed at promoting
the green transition. Some may perhaps argue that the GBER has become a nightmare. It was once a Hemingway novel; it has now become Ulysses.

René Barents, Directory of EU Case Law on State Aids 332 (Third ed. 2019).

See e.g., Commission Regulation (EU) 2023/2831 of 13 Dec. 2023 on the application of Arts 107 and 108 of the Treaty on the Functioning of the European Union to de
minimis aid. (Regulation — EU — 2023/2831 — EN — EUR-Lex (europa.eu)) (accessed 1 Sep. 2024).

In Commission Regulation (EU) 2023/2831 of 13 Dec. 2023 on the application of Arts 107 and 108 of the Treaty on the Functioning of the European Union to de minimis
aid that exempts small aid amounts from the scope of EU state aid control because they are deemed to have no impact on competition and trade in the internal market, as
from 1 Jan. 2024, the ceiling per company is, e.g., EUR 300,000 over a three year period.

Such rules, however, must still be in conformity with the fundamental freedoms of the TFEU and the EEA Agreement. Due to the scope of this article, this issue is not
further analysed.

See also Craig & de Burca, supra n. 33, at 910.
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unlawful and/or incompatible state aid, the Commission
will undertake a ‘balancing test’. It is an overall evaluation
for which several principles are relevant to take into con-
sideration with the Commission ‘weighting positive effects
in terms of a contribution to the achievement of well-
defined objectives of common interest and negative effects
of trade and competition in the common market’.”"

As part of the European Commission’s 2012 state aid
modernization programme,”’ the Commission developed
what is referred to as ‘common assessment principles’ for
considering whether aid could be authorized under Article
107(3) TFEU. One of their aims was to bring greater consis-
tency and a more systematic approach to the manner in which
the Commission would assess aid across different guidelines
and frameworks in relation to TFEU Article 107(3)(C).>?

The principles developed by the Commission in the
2012 state aid modernization program have broadly been
included in the state aid guidelines published since that
program’® and by the CJEU.54 The aforementioned pro-
gram entailed that:

in order for an aid measure to be compatible with the
common market, the Member State must demonstrate
that it contributes to a ‘well-defined objective of common
interest’; that there was a need for State intervention; that
it is an appropriate policy instrument to address the
objective of common interest; that it has an incentive
effect on undertakings’ behaviour; and that it is propor-
tionate, avoids undue negative effects on competition and

trade between Member States, and is transparent.”>”°

In a landmark case from CJEU, Case C-594/18 P Austria v.
Commission (Hinkley Point C), the CJEU clarified the con-
tent of this overall evaluation and the importance of these
principles in the balancing test. In brief, the case deals with
three aid measures provided by the United Kingdom and
Northern Ireland for Hinkley Point C nuclear power sta-
tion. They were all aimed at securing the financing of the

nuclear power station.”” The countries notified the
Commission in October 2013 and, in October 2014, it
stated that the measures at issue constituted state aid within
the meaning of Article 107(1) TFEU. The Commission,
however, examined whether those measures could be
declared compatible with the internal market pursuant to
Article 107(3)(C) TFEU and concluded that they could.’®

With an application lodged at the Registry of the
General Court on 6 July 2015, the Republic of Austria
brought an action for annulment of the decision from
the Commission regarding the aid measures aimed at
Hinkley Point C nuclear power station. The General
Court upheld the decision from the Commission and
rejected the ten pleas put forward by the Republic of
Austria. However, the country was not satisfied with the
decision by the General Court and appealed its decision
to the CJEU. The conclusion by the CJEU in its thor-
ough and lengthy decision was that the appeal by the
Republic of Austria was dismissed. Hence, the decision
by Commission accepting the aid measure granted by the
United Kingdom and the Northern Irland in relation to
Hinkley Point C nuclear power plant as lawful was
correct.

The Hinkley Point C case, however, requires a substantial
reconsideration of the Commission’s previous approach to
the balancing test in Article 107(3XC) TFEU, and it is
especially relevant in four principal respects:

— There is no requirement under the balancing test that

»59 or

the aid must be granted in ‘common interest
that the aid is aimed at repairing a market failure;*
— state aid rules that, after the examination has proven
to be contradictory to the EU rules on the environ-
ment, may never be lawful state aid;"'
— under the balancing test, the Commission must check
whether the aid is compliant with EU environmental
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law; ~ and

— the aid measure must be proportional.®?

0 C(2017) 4237 final, 26 Jun. 2017, State Aid SA.47144 (2016/N) — Sweden Tax Reduction of Employee Share Options, hteps://ec.europa.eu/competition/state_aid/cases/267512/
267512_1910282_73_2.pdf (accessed 1 Sep. 2024), para. 32. See also Craig & de Burca, supra n. 33, at 910.

> COM(2012)209, para. 18. See generally, S. Edissen, Common Interest as a Condition for State Aid Compatibility, 4 EstAL 452 (2020), doi: 10.21552/estal/2020/4/7.

2 See COM(2012)209, para. 18.
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1 See e.g., T-68/15, HH Ferries et al., Commission, 19 Sep. 2019, EU:T:2018:563, §212.
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In relation to the question of the compatibility of domes-
tic tax incentives aimed at promoting the green transition,
the Hinkley Point C case is relevant in the sense that the
CJEU gives further guidance to the Commission on what
it may and may not take into consideration in the balan-
cing test in Article 107(3)(C) TFEU. One of the key and
groundbreaking findings to be remembered from the
judgment is that the Commission must always take into
account he environmental impact resulting from the aid
measures. In the author’s view, this entails that domestic
aid measures that promote the green transition, as a
starting point, will be considered as positive in the overall
evaluation in the balancing test.

4.2.2.2 The Principle of Proportionality

Without delving into a detailed analysis of the principles
that may be taken into account by the Commission in the
overall balancing test under Article 107 (3)(C) TFEU
when determining whether a domestic tax incentive aim-
ing at speeding up the green transition is lawful, it may
be useful to make some high-level comments about the
principle of proportionality. It is a complex principle, and
the consideration of whether the aid measure is propor-
tional may create difficulties in some circumstances in
relation to domestic tax incentives.”* The proportionality
principle entails that the tax incentive must be designed
in a way that its scope is limited to the minimum needed
to induce the additional investment or activity by the
undertaking(s) concerned. In brief, this means that the
tax incentive aimed at promoting the green transition
must be drafted in a way that the same result could not
have been achieved with less aid.®®

Under the proportionality test, also the potential negative
effects on competition and trade are relevant. The tax incen-
tives ‘must be designed in such a way as to limit distortions of
competition within the internal market. The negative effects
have to be balanced against the overall positive effect of the
measure {i.e., the tax incentivel.°® Further, the proportion-
ality test should be undertaken based on an examination
planned effect of the aid measure/the tax incentives at the
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time when the tax incentives were adopted.67 It should not
be founded on speculation as to the precedent effect of the
decision that it is called upon to adopt or on other considera-
tions relating to the cumulative impact of that aid and other
aid plans that may arise in the future.®

Before the Hinkley Point C case,”” it was common to
require that the state aid measure had to aim at an
objective of common interest in accordance with Article
107(3) TFEU. After this case, however, this is no longer a
requirement.’’ Although there is not an obligation that
must be fulfilled for an aid measure to be considered as
lawful under Article 107(3)(C) TFEU, the fact that it is
aimed at promoting the green transition and, for example,
will help to achieve the Paris Agreement,”’ will be an
argument advocating that the tax incentives are lawful
according to Article 107(3)(C) TFEU.

Furthermore, the work performed by the Commission
regarding green taxation also shows the importance and
focus on a more sustainable future.”” The objective to aim
for a sustainable development of the Earth, including
improving of the quality of the environment, is also
included in the general object and purpose of the
European Union stated in TFEU Article 3(3) and Article
3(5).7 Hence, to the extent that the domestic tax incen-
tive is drafted to promote the green transition, this will be
an argument in favour of saying that the tax incentive is
an aid that is lawful under Article 107(3)(C) TFEU.

4.2.3. R&D, Tax Incentives and the Green transition

RDI are important tools to be able to achieve the goal in
the Paris Agreement, including aiming for a 55% reduction
in greenhouse gas emissions by 2030 and becoming a
climate-neutral continent by 2050.”* However, tax incen-
tives aimed at promoting its activities for speeding up the
green transition must (similar to other tax incentives) be
evaluated in accordance with the prohibition of state aid
in Article 107 TFEU. On 27 June 2014, the European
Commission set out a framework for state aid for RDI
(2014/C 198/01) with further guidance in relation to the
compatibility of state aid.”’
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On 19 October 2022, the European Commission adopted
a revised communication on state aid rules for RDI (2022
RDI Framework).”® It sets out a guideline for the discretion
that the Commission undertakes in Article 107(3)(C)
TFEU. The revised RDI framework includes targeted
adjustments (1) to simplify and reflect the experience gained
from the application of the 2014 RDI Framework’’; (2) to
reflect regulatory, economic, and technological develop-
ments; and (3) to align the relevant rules to the current
EU policy priorities such as the European Green Deal”® and
the Industrial® and Digital® Strategies.”’

In relation to the green transition, the RDI framework
thus aims at facilitating (RDI) activities and thus entails
greater leeway for the Member States to implement tax
incentives aimed at speeding up the green transition. The
RDI framework further enables Member States, subject to
certain conditions, to grant tax incentives to undertakings
and the research community to carry out these activities and
investments that will promote the green transition. In rela-
tion to tax incentives promoting it, it is interesting to note
that the ‘RDI Framework applies the principle of technolo-
gical neutrality and thus relates to all technologies, indus-
tries and sectors to ensure that the rules do not prescribe in
advance which research paths would result in new solutions
for innovative products, processes and services’.®?

The provisions of the RDI framework are complemen-
ted by the GBER that stipulates ex ante compatibility
conditions on the basis of which Member States can
implement state aid measures without prior notification
to the Commission (see section 0 above). Section 4 of the
GBER especially deals with aid for RDI. Further, the RDI
framework should also be read in conjunction with the
‘balancing test” in Article 107(3) TFEU, cf., section 4.2.2
above.

4.2.4 Interaction Between TFEU Article 107(3)(C)

and GBER

In relation to the application of Article 107(3)(C) TFEU
and GBER, a question arises whether the fact that a tax
incentive with the aim to promote the green transition
that falls outside the scope of the GBER may still be
accepted under Article 107(3)(C) TFEU or the other way
around. Stated otherwise, the question is whether the
interpretation of the GBER provides any guidance on

interpreting the balancing test in Article 107(3)(C)
TFEU (and/or vice versa).

The GBER consists of relatively detailed and sche-
matic rules, and the fact that the tax incentive falls
outside its scope does not mean that they may not be
acceptable under Article 107(3)(C) TFEU after an over-
all evaluation of the relevant principles under the bal-
ancing test. The interpretation of the balancing test under
Article 107(3)(C) TFEU is based on an overall evaluation
while the GBER consists of rules that are more strict
and detailed. It can be deduced from, e.g., C-493/14
Dilly’s Wellness hotel, for example, that it should be inter-
preted relatively literal. Hence, its interpretation and appli-
cation are based on a more formalistic approach than
Article 107(3)(C) TFEU for which the Commission under-
took an overall evaluation.

Due to this difference, there might be situations in
which a domestic tax incentive falls beyond the scope of
the GBER but may still may be considered as a compa-
tible aid under the balancing test in Article 107(3)(C)
TFEU. However, the same does not apply the other way
around. In a situation when the aid is incompatible under
Article 107(3)(C) TFEU or another exemption in the
TFEU, the aid may not be encompassed within the
GBER and be considered as compatible with Article 107
TFEU.

4.2.5 More Lenient in Interpretation of the
Prohibition of State Aid Concerning Aid for
Supporting the Green Transition

Based on the above analysis of Article 107 TFEU, an
interesting question in relation to using tax incentives to
promote the green transition is whether there has been
a development in the acceptance of tax incentives when
the its aim is to speed up the green transition by the
Commission. There has been an increased focus on sus-
tainability and the environment in the latter years both
within the European Union and the rest of the world.
The Paris Agreement was signed in 2015 and adopted by
196 countries around the world to reduce global warm-
ing and build resilience to climate change.®” Like the
UN, the EU has set out ambitious targets in an attempt
to effectively address climate change and foster a cleaner
environment. The aim is to reduce greenhouse gas

76 C(2022) 7388 final, Framework for State Aid for Research and Development and Innovation, 090166e5f2b2bc33(1).pdf (accessed 1 Sep. 2024).
"7 hetps:/leur-lex.europa.cu/legal-content/EN/TXT/PDF/?uri=CELEX:52014XC0627(01) (accessed 1 Sep. 2024).
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emissions by 55% by 2030 and to become a climate-
neutral continent by 2050 with a ‘complete transforma-
tion of how we produce, consume, and move about’.®*

Further, as mentioned above, a new version of the
GBER was released in 2014 with specific rules for aid
for environmental protection® and, as late as 23 June
2023, the GBER was amended with the purpose to facil-
itate and speed up the green and digital transition (the
‘green deal GBER amendment’). In addition, its updated
version and also the RDI framework from 2022 (see section
4.2.3 above) are in favour of accepting the use of more
measures to achieve the green transition.

Based on this, there is no doubt in the author’s view
that the Member States have greater leeway to adopt tax
incentives aiming at the green transition. The updated
GBER includes more categories of aid that do not have to
be notified which again means that more tax incentives
promoting it may fit into categories in the GBER and are
thus not considered as illegal state aid.

Further, EU’s focus on sustainability, the environment,
and the green transition will have the effect that the
Commission must always take into account the environ-
mental impact on the aid measures under the balancing
test in Article 107(3XC) TFEU, cf. the Hinkley Point C
case. Additionally, it will be more willing to accept tax
incentives aimed at promoting the green transition under
Article 107(3)(C) TFEU. Stated otherwise, the author’s
impression is that the increased focus on the environment
and the green transition entails that the Commission will
need to use its wide discretion to a great extent to accept
aid measures as long as they are advantageous for the
environment and the green transition.

5 FUTURE PERSPECTIVE

5.1 What Could We Expect for the Future?

There has been and is an increased focus both globally and
within the European Union on sustainability and the
environment. It is further necessary for countries to do
something to achieve the goals set out in the Paris
Agreement and the ambitious EU rules for achieving
‘net zero’ by 2050. Hence, there has been both amend-
ments and changes to the GBER legislation and the
guidelines giving Member States relatively substantial

discretion in terms of tax incentives aiming for the
green transition that before would have been seen as
unlawful state aid. However, both under the recent update
of the GBER and the balancing test under Article 107(3)(C)
TFEU, the tax incentives may be considered as lawful state
aid.

As a consequence of this, the author hopes and believes
that tax incentives will be used more in the future
together with other tools and instruments for which the
aim is to promote and speed up the green transition. For a
Member State that considers implementing new tax
incentives to achieve the goal of a more sustainable envir-
onment in its country, however, it is important to take
into account the GloBe Pillar two rules when designing
them.®® Various types may have very different effects on
calculating the effective tax rate under the GloBe Pillar
two rules.®’

If the author’s analysis above is correct, a challenge
with the increased use of tax incentives to promote the
green transition is that it will be the legislators that
design the tax incentives that, to some extent, will deter-
mine how the green transition will take place. The way
tax incentives are designed will impact the direction that
the green transition takes. Thus, it is left to the designers
of the tax incentive to determine our ‘green’ future to
some extent. However, the more broadly formulated the
tax incentives are, the more that is left to the taxpayer to
develop the best solutions. In such a situation, the legis-
lature has afforded opportunities to the taxpayers to
develop the best solutions for both the market and the
environment.*®

On the contrary, if the tax incentives are designed
narrowly, it will be the legislature that determines the
best solution for the green transition. One example that
illustrates this is the tax incentives granted to electric cars
in Norway (and not to all environmental friendly cars
there).? As a consequence of this (and other benefits
and incentives), 82.4% of all new passenger cars sold in
Norway were fully electric.”® In this latter situation for
which the tax incentives are narrowly drafted, it may be
questioned whether there is certainty that the legislators
know best what the future would and should look like
regarding tax incentives and the green transition.
Alternatively, it is better that the market has a more
active role in developing the green transition?
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In summary, tax incentives are policy tools that can be
invoked by Member States to promote investment, eco-
nomic development, and innovation in the green transi-
tion which can have a significant impact on the
environment and the future to a great extentHowever,
there is also a need to find a sensible middle point
between attracting investment and development and
maintaining fair competition within the single market.
This latter is secured by, among others, the state aid rules
in Article 107 TFEU et seq.

5.2 How to Compete With non-EU States’
Use of Tax Incentives (e.g., the United
States)

The European Union and the EEA aims through the single
market to be ‘one of the most powerful trade blocs in the
world on par with other global trade powers such as the US
and China’.”" However, to be able to compete with non-EU
and non-EEA countries, it is important in the author’s view
that the Member States seize the opportunity to use the
tool of tax incentives to attract businesses to further develop
and push forward the green transition. There are examples
in which corporations resident within the EU and the EEA
have decided to establish and further develop their business
within the net-zero industry in United States instead of
within the EU/EEA because of its more beneficial tax
incentives there.

It seems that the European Commission is aware of this.
In its 23 June 2023 changes to the GBER to support its
February 2023 ‘Green Deal Industrial Plan for the Net-Zero
Age’, it highlighted that [tthe changes to the State aid
framework to extend funding for net-zero industry should
also be seen as a response to the cleantech-related invest-
ment incentives created by the US Inflation Reduction Act
(IRA), offering new opportunities for companies to benefit
from State aid and other financial support’.

In addition to the GBER’s amendment, there is also an
ongoing extensive work on the Net-Zero Industry Act

(NZIA)92 and the Critical Raw Materials Act

(CRMA).”> In March 2023, the Commission also pub-
lished its position about the design and operation of the
European Hydrogen Bank (EHB). It is intended to facil-
itate and support the production, import, and uptake of
renewable hydrogen in the EU, and it published terms
and conditions on 30 August 2023 for the upcoming EU
Hydrogen Bank pilot auction.”

In addition to increase acceptance of tax incentives
aimed at promoting the green transition, also other
forms of aid are being used to achieve the net-zero goal
in 2050. In the ‘Green Deal Industrial Plan for the Net-
Zero Age’,”” direct support and funding from both the
Member States itself and/or the European Union are sug-
gested to speed up the green transition:

4. More targeted aid for major new production projects
in strategic net-zero value chains, taking into account
global funding gaps. The draft TCTF would aim to
ensure a level playing field with other jurisdictions and
within the internal market, targeted to those sectors
where a third-country delocalisation risk has been iden-
tified, and proportionate in terms of aid amounts. The
TCTF would enable Member States to put in place
schemes to support new investments in production
facilities in defined, strategic net-zero sectors, includ-
ing via tax benefits. (...) Member States can align their
national fiscal incentives along a common scheme that
the Commission stands ready to prepare, and thereby
create a common scheme offering greater transparency
and predictability to businesses across the EU.”°

A key factor to achieving the aim of a green transition and
meeting the obligations under the Paris Agreement and the
ambitious goals under the EU net-Zero plan is funding. As
mentioned in section 1 above, the green transition will be
expensive, and there are estimates that suggest that the EU
will need approximately EUR twenty-two trillion of invest-
ment from the private sector between 2021-2050 to
achieve the goals for it.”” There is a significant number of
disparities within the EU in terms of support by Member
States: ‘For example, while in 2020, 0.57% of EU GDP

' Buropean Parliament, 30 Years of EU Single Market: Benefits and Challenges (16 Jan. 2023), hteps://www.europarl.europa.eu/topics/en/article/202301128TO66302/30-years-of -
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92

On 27 May 2024, the European Commission announced the final adoption of the NZIA (the regulation still needs to be published in the Official Journal of the European

Union which was expected to happen by the end of Jun. 2024). “The Net-Zero Industry Act is an initiative stemming from the Green Deal Industrial Plan which aims to
scale up the manufacturing of clean technologies in the EU. This means increasing the EU’s manufacturing capacity of technologies that support the clean energy transition
and release extremely low, zero or negative greenhouse gas emissions when they operate. This Act will attract investments and create better conditions and market access for
clean tech in the EU’.https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/european-green-deal/green-deal-industrial-plan/net-zero-industry-act_en
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was allocated to support renewable energy sources, one
country allocated almost 1% of its GDP and ten others
spent less than half the EU average’.98

The European Union is aware of this and, in COM
(2023) 62 final, A Green Deal Industrial Plan for the
Net-Zero Age, the Commission has included a plan for
how the Member States and the European Union could
and should finance the green deal transition.”” (A further
discussion of the financial issues in relation to the green
transition falls outside the scope of this article.)

Based on the above, it is the author’s impression that
the European Member States seem to be well equipped
and have the necessary tools to compete with other major
markets such as China and the United States; they just
have to use the tools that are available.

5.3 Final Comment

As a final comment, the author would like to highlight that
there has been an important development within EU and the
EEA in the direction of accepting more aid measures that
promote the green transition. Furthermore, the EU and EEA
countries should take the opportunity to implement (more)
tax incentives that speed up the green transition. How to
design the best suitable ones for doing so is a question of ‘[s}
triking the right balance between various and often conflict-
ing interests’,'*” and this is a key challenge for future policy
making. Further, it is also important for countries that
consider implementing tax incentives not to try to not
waste time and attempt to create something that already
exists but look at but look at what other countries have done
for inspiration and imitate their good practice.

There is haste for fulfilling the goals under the Paris
Agreement. The Member States should use tax incentives
as one of several other tools to achieve this goal, and the
state aid rules both under the TFEU and the EEA
Agreement are not a hindrance for this to a great extent.
It is important that the EU, the EEA Member States, and
the taxpayers seize the opportunity and ensure that the
goal in the Paris Agreement is collectively achieved.
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